
of 1997. The Commission certainly may consider as pan of that rolemaldng pl'OCf'A"4ing any
arguments that panicular classes of pending applicants should be treated differently.

e. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
Issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your oMce, prepared draft rules to respond to the Court's
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in
resolving at least those pending cases that had reached the point where an initial
decision had been Issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission's authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel's OMce has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and jUdgment[s) in your earlier involvement in this case. To help clarify some of the
troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you bad 8DY personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, bave you made political
contributions to Mr. Watt or Mr. Gant or soUdted poUtlcal contributions for either of
them, or worked for or on behalf of their earlier poUtieal campaigns for federa1 omce?

The BllUUore Forest proceeding is an adjudicatory p~ing which is deemed a
-l"CStricted. proceeding UDder the FCC's a ~ roles to protect the due process rights of
each of the parties to the pror='ing. As you point out, I recently recused myself from this
case. I did so ODCC it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to .
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case bad been linked to the
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.
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I bave no, and bave never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I bave never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application nled by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

c. Were you ever contacted on this case by FCC Chairman Re[e]d Hundt, or by
Blair LevinD on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. LevinD knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media~. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media~ reporter to alert her about the
inaccura.qies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proceeding bas been to provide
legal advice to the Commissioners. The FCC's Office of General Counsel analyzed the legal
issues involved in the case and advised the ComminiODCrS on the legal risks involved in the
course of action IeC01DmendM by the Chief of the FCC's Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC's career staff.

d. Please provide this Q)mmlttee with a copy of any~ summary or
recommendation that was represented by your Omce to the CommiSSion for its
consideration prior to the Commission's vote on-its OplDlOD and order adopted
November 7, J995 that reversed the Commission's staff and rescinded the station
construction permit that bad been Issued to the Lee famny (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are privileged
communications under the Commission's roles. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I
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can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Office of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau's prior decision
permitting Mr. Lee's company to retain the constlUCtion permit for the PM station. I
"noted" this memorandum as Generai Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee's company as requested by the other applicants.
The Commission unanimously adopted the Bureau's recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
tmanimous order by the Commission affmning its prior order. I also "noted" this
memorandum from the BUreau Chief, which again indicated that the General Counsel
concurred with the Bureau's assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee's company to retain the constlUction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In Febroary, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission's decision in the BUtmore Forest proceeding. The court heard oral argument in
September, 1997t and the matter is pending before the court.
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Helms vows to block
FCC nomination
THE Assoc1ATeD PRES~

An Asheville broadcaster will get
back on the air if Sen. Jeiille Helms,
R·~.C., has his way.

Helm5 has vowed to keep William
Kennard from becoming the new
chairman of the F~raI Communi
cations CommiSlSion unlesli Kennard
helps broadcaster Zeb Lee get the
new FM radio IkeYUie he's ~en

~eeking for the last decade.
The Senate Commerce Commit

tee is expected to vote on Ken
nard'!\ nomination and those of
three FCC commissioners tOday.
As a senator. Helms can put a hold
on am' nominee's confirmation and
ha.. shown repeatedly he's willing
to do so. Most recentl,,·. he refused
to hold confinnation 'hearings for
William Weld's nomination as am
bassador to Mexico.

On Y[onclay, Kennard sent Helms
a written expllmation of why the
Lee family IO$c its eUort to run \.he
new 96.5 FM. Kennard now works
as the FCC', general ~ounsel and
helped make the decision that took
Lee off the air.

The Lee family argued they wun
the right to a new litation in 1990

and the FCC then revened course
and kicked it off the air chili June in
favor of a group of investors that
included Rep. Mel Watt. D-N.C.

"I'm certainly aratefuJ for any
help anybody wants to bestow IlP9D
us," Brian Lee, Zeb Lee's son and a
station manaier, said of any poli·
ticking for the family's cause.
'We've ~en feeling pretty belea
guered for the last 10lf2 yens."

But an attorney for the investor
,l{TOUp the FCC ultimately chose
said Helms' pressW'e on Kennard
may hurt the Lee family's cause.

-To bring Mr. KenIW'd into this
- to use his nomination as lever-
age - is wrong,- said lawyer Ste
phen Yelverton. "Now if the FCC
chan"es its decision. their motive
would~ suspect:

Helms' office iave a list of seven
questions for Kennard to answer
about his offke's handling of the
Asheville case. The government
sanctiOl\ed license - which Watt's
ifouP is now operating under the
name BUtmure Forest Radio blc.
- is worth an estimated $3 milliOD

to $6 million.
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\&}mg may tie up nomination
;overAsheville license decision

Ila"t Oft new mwIIB. He dI8.
·1'tIled with Yelverton tbat
HelllUl' p...sure would lead to an
unt.lr cltlcDlan.

"Kennard.would be rtgbtiD a
wroq - not JUit for the 1.:
,....&&y but for omen," be Mid.
"It', wrona to haft people Invest
yea", of their ute Uld taIIft re11ed
-.. .._- ...... ...... ..... .......1 .....11:

the ftulta of their labon lnatchad
·'MI1 by arbkrary ctecilllon..mak-

~",nard d-e1inc comment,
but I.f..,. queaUoDB to hit writ
-Ita....

By acIvuc:aUDI for the1.ae fam
D,y, Jtebnsilin the unU8UII po.i
lion oflo~qaIDIt the mon-
etary irate of a fellow Con·
INIMI m from North Caro-
Una. Watt lnwated wkh~
et..rtotte law~ at Fequ~
~, I_in. Watt. WaDas pd MAlII' In &lpecuJadVe group apply
inS fur the Itatlon llcinH1ft 1987.
bef~ he 'WU electad to Con
....... The IfOUP later merged
wlth three othen to become the
BU~FDI'8It 1fOUP.

Wut ... out of th. CIOUntry on
• COftlRllional trip MollClay and
couldn't be~ for comment.
In ttM, put, be .,.. laid be is
mer.Jy an Inveator wbo Ita)'ll
.~ from the day·to-day bUll
n... Of tbe ltation.

FCC
Continued from pap Ie
can put a hold on any DOmin..'.
confirmation.

"To brinK Mr. Kennard tnto
thla - to use b1s nomination u
l.......e-iswronc," aaldlawyer
;CC"~'b'~&09tbdr
mDtlYe would be 1UIpeCl."

Helma' oftlce pw au.t.HVUl
quellial'l8 for Kennarcl to aBftNr

. aboUt .. office'. banCllinl of the
AatwvUl. cue. The aowmmem
aanetioned lietm.e - whlcti
Watt'. JfDup AI now aperatinl

• under the name BUmaore Forelt
: Radio !ftC. - ill worth an au
. ID&Uld 13 to $8 mUtion.

Kennard ncumed four .....
of IlDIWeI'I Monday, :ammc
that the FCC MYe!' PJ'01Il the
Lea a permanent licente. He Aid
Le.'1 ,roup may have been
JIl~ tbe mOlt experienced and
. thul the top choice in 1990, but a
1883 laderal court ruliDI threw
out u unfair· the c=ommII.ion'.

,lItandardi for makIaC that and
other llcanainl ciecLliciDi.

But Stew Leckar, .n aftomey
for the Lees, Aid the COUft Nlinc
didn't farce the FCC to lwitch Ita
COWM - only to review ita decl-

FC£ nominee,·
Helms face off
over licensee
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The Lees~:;~e '~er:

compuiea agreed and a.statiOn
they i9intly own. WZRQ. took
over the f.reqaeney temporarily
June 2- .

Kennard and & apokesman
coa14 not be read\ed for commen~
Tuesday.

A Wash1DgtoD.· D.C•• attorney
tor the comt'&Dies competin(~
the Lees for control of the station
aid anythinc Kennard'did for the
Lea would be immediatay 8U1

~~ sabject to a colU't c:bal~

"This whole' thing has gotten
oat of CODtrol. Ita bceupolitidad
and the proceiS has been tafnUd
and eomzpted.II aJd attorney Ste
phen yelverton.
. Brian Lee. wztS's station

manager, Slid Kennard ~oald reo
eoD8idN' earlier FCC actiOns. .

"There'. been l\~ ibjuattee
perpetrated on me and ray family
and our employees and the people
·of Asheville. Anythinlt (Kennard)
00U1d. do to right that we would
welcomct
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Helms ·convfhces- new FCC bead
. . ", ',', .. " . . . .' -, .. '" '.

to .work on: WZLS radio cas". , .
. ,

.. .; If Mart a.n.tt' JJkely could, not promise to put 'FOOs m~' or'ehoosing'llDODg
,STA1'fWN11fl WZLS bat.k OIl the air. His opttcma. ;eompetIng.applieanta. The FCC baa

.' .The u.s. &mate aftft-~ Wi}.. in bandllDg the matter could be con- 'never Idopted • new method, and it
Bam Kemwd II ~~.tb. Itndited b1 slater gave temporaryrights.to'the
Federil ComnnmicatiOos Commis- . ding eourt 96.6 trequencyto a CODSOrtiuJD or
lion o~ a 99-1 vote Wednesday after Caton, aDd four companies c.mtpetlng against
he·qreed to ~pt to resolve a . qadicml JCeD.. Lee. ' , '
~te over aJ'Id1o frequency serve .urd propoeea That group eurrently operata
iDg the Asheville area. . 1IOU1d have to be WZRQ-FM 011 the~cy•

.u.s. SeD. lease Helma; R-N.C., 'ipproved b1. at ~ to Helms. Kennard
told the Senate Kennard had given 1eut two other has uid. "be wiD (within 8tat1J.t.e and
Helma hfs· "voluntary assurance FCC commfa.. reIuJat1on) work in goad faith~
that he wD1 wwk with me on the Iioner8. me to resolve the problems the
Zeb Lee eIM.. The FCC toreed a The FCC.had (1998) deeisJon eased.•

. rock ,musie~ ItatloD WLm-FH, orfgiDa11J ebo- About 26 or·80.'other eases were
~byLeelDCnul~,otrthe ,.......... leD Lee'. family aJ80 affected bJ·:tbe 1995.·~
lir·iD June toDowinr. a.lengt;b.·,y'_f' ." compaay 18 the Xesmlrd'a uim'ances ~:
battle. • . .: : . ~~ : lDOIt.qalUlechpplbnt. Buta 1998 ,meaD be~ aitemptto ftDd.~
·t'Kennard apparently did not and]) eoart dedaIcm. atluek down ~ ..•Bu WlLS em pagelS
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,
ting broadcast 1iCenaee up for aue

.•: tion, said Helms aide Wayne
'~.. Boy11l8.
. . Oongress passed' leefilation
_ earl1er thJs year autborlDng the
!'''' FCC to award broadcaat Uceneee to
~7~ the Idghest bidder. But Helma ob
.•, tained a letter from bID author U.s.
::: Sen. John McCaIn, R-Arlz., saying
~'. the legls1at1on does not require an
:.:, auetlon in old cases Uke Lee's.
"".. Kennard had Aid earUer he in- .
. : terprets the law • giving the FCC
: the option of holding an auctions in
: old eases, but does not mandate

. them.
JU8t how the matter Is resolved

., will depend in large part on how the
.' District of Columbia U.S. Court of
" Appeals decides an appeal Lee's

..; company has made of the FCC ae-
" lions. Boyles said.
'~ The court heard oral argu
•~ menta in the case.lut month but

has not issued a deelsioD. .
~~ Kennard, the FCC's first black

ehairman, and three other new com- .
," missioners now have the daunting
:~. task of giving Americans the wider
.:.. ehoice of telephone and cable televi
.. lion eerviees promised in a 1996 law

c. deregulating the Industry.
"I will continue the FCC's ef-

forts to replace regulation with
.., competition and to hasten the deliv
. ery of many new teleeommuniations

.: services to the public," Kennard
. .aid In a statement after the vote.
" "In doing so we will strive to 'pro
. vide quality telecommunications

-;' services at the best price to Amen-
.' can consumers." .
,. On Tuesday, the Senate ap-

proved three new commissioners to
the five-membcr panel: RepubUeans
Harold Furclttgott-Roth and Mi-

~.- ehael Powell and Democrat Gloria
Tristani.

(. They join holdOver commiaion-
er Susan Ness. a Demoerat. .

.All four ineomtng members will
IOOD take oftice bUt • epec:Ifte date

: has not been let, FCC omdaIs laid.
~, M ~.~.~
. weeks ago, Kennard and the three
~. other incoming MIlJIIdukmers said·
:. they want to speed the aDail-like

pace of local phone and cable corn.--
.. petition to offer,eustomera·the lime

wide ehoices they noW have In long
distance. Bat they didn't u.y ,how
they would aecompJisb that. .

LoeaJ and19n9~ eompa
... nies, ~~ went tq (8t ~~. .,.eh
... other's buIlness, ICCWIe OM another I

of trying to fOreatall"E'--1
'.~:Cable compardes,wtiidi . ,.had
~ off'ered a grind Vtilonof' ., ng . I
" local phone services on a wide
,Ipread basIs,.' haVe scaled bac:k

.. plans. ConKreU bIameI.ij;le FCC
, for belngtoo·regu1atory. The FCC

. ~. rompaniea for Htlgatlng
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.JESSE I;f~LMS
toIO'RTIo4 CI.I'IC)U,..",

WASH1NGTOt;. OC 20510-.3301

Novemb~r 20, 1997

The Honorable Bob Smith, Chainnan
The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on. Ethics
202 Hart Senate Office Building
Washington, D.C. 20510·

Dear Messrs. Chairman and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
ofBiltmore Forest Radio, Inc. The complaint alleges that I violated, among other
things, Senate Rule XLnI by making improper ~x parte communications with the
Federal COll1IIlunications Commission.

Senate Rule XLIII addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know, have a First Amendment right
lito petition the government for a redress of grievances."

Recognizing that constituents often tum to their elected representatives to
assist them in exercising this right, the .e at p.223) further
states that "[r]esponding to inquiries of petitione~sand assisting them before
executive or independent government offlcials and agencies is an appropriate
exercise of the representational function of each Member ofCongress. as well as
an important function of congressional oversight." Indeed, in his 1954 book,
Ethics in GovemmeD~Senator Paul Douglas noted that it ~s a legislator's
ob~~gation.t9 wQrk to correct iniustices by public agenciei_and oftlcials.

Last year I received several letters from constituents concerning the FCC~s

process of awarding broadcast licenses in the wake of the U.S. Court of Appeals'
Bechtel decision. I forwarded some of the letters to the FCC and asked ~hat Ihe
agency respond to their concerns. Senate Rule XLIII2.(a) explicitly states that a
Member of the Senate may communicate with an executive agency to "request
information or a status report." Clearly, these communications lie within conduct

...... - - - - - - - - - - - - - - - - - - - - _. -



The Honorable Bob Smith, Chainnan
The Honorable Harry Reid, Vice-Chainnan
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allowed by Rule urn.

Rule XLill also states that a Sena.tor "may communicate with an executive
or independent govemment official or agency on a!1l! matter" to, among other
things, "express judgments lt or \leall for reconsideration ofan administrative
response which the Member believes is not reasonably supponed by statutes,
regulations or considerations of equity or public policy." That's precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then~FCC Chairman
Reed E. Hundt: we expressed our judgment that the FCC's decision to revoke
WZLS's license - and all other similarly situated and aggrieved stations' licenses
- was unjustifiable and ought to be re.considered.

Indeed~ the current FCC Chairman appal"ently agreed with us when, in
response to questions submitted to him on my behalfby Senator Bums before his
confirmation, Mr. Kennard stated: III do believe that the~ decision has
caused unfaimess to many applican~ who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have
their applications processed under new procedures. I am quite sympathetic to
their predicament."

Irrespective of the merits ofthe FCC's actions in response to the~
case, there clearly are serious questions of inequitable treatlnent of my
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I wrote the aforementioned October 22, 1996 letter to the FCC.

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the BeQ.ht~ decision in the context of the
confirmation ofWilliarn Kennard to be Chairman of the Federal Communications
Commission. Notwithstanding Mr. Kennard's prior recusal from this case on July
15, 1997, the basis of this complaint amounts to little more than mec.:a
characterizations of my conduct.

After his recusal from the \VZLS maner, and before his confinnation, I met

-------------------------------------------_ ... --------------------------------------
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with l'v1r. Kennard to discuss, among other things, the difficulties of implementing
the Becl!1§1 decision. I appreciated Mr. Kennard's candor; and on tl1e Senate floor
I announced that I would vote for his confU'Ination., stating /II have been given
assurances satisfactory to me by Mr. Kennard that he will, within statute and
regulation} work in good faith with me and others to resolve the problems
associated with the~ decision."

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the outcome
ofany specific adjudication. Instead, I sought clarification and acknowledgment
of the public policy issues raised by implementation of the Bechtel decision, a
matter of great importance to not only one of my constituents~ but to all those
similarly situated. .

In sum, I believe that my actions regarding this matter were well within the
confines ofRule XLill of the Senate, and I unequivocally deny all'allegations of
impropriety made against me by the complainant.

Sincerely,

JESSE HELMS:jb

----------------------------------------------------------------------------
----------------------



MediaWeek, January 5, 1998, p. 19

Commissioner Susan Ness, the only incumbent on
the five-member FCC, said she is concerned that
auctionss while quick and efficient, ignore the equities
that already exist in some of these outstanding radio
license cases, including Lee's~



CERTIFICAT~ Of SERVICE

I, stephen T. Yelverton, an attorney, do hereby certify that

on this 25th day of February, 1998, I have caused to be filed with
the Secretary of the Federal Communications commission an original
and nine copies of the foregoing "Motion to Recuse FCC
Commissioners" and copies were served on the following offices and
interested persons:

Office of General Counsel
Federal Communications commission
1919 M street, N.W., Room 610
Washington, D.C. 20554

Audio Services Division
Mass Media Bureau
Federal communications commission
1919 M st., N.W., Room 302
Washington, D.C. 20554

stephen C. Leckar, Esq.*
Wright H. Andrews, Esq.
Butera & Andrews
1301 Pennsylvania Ave., N.W.
suite 500
Washington, D.C. 20004
Counsel for Orion Communications Limited

* Service by u.S. Mail

service has also been made on
all other parties to MM Docket
No. 88-577


